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REGULATORY UPDATE 6/2007 

Welcome to the November 2007 
regulatory update from Compliance 
Ireland.  

If you did not receive this newsletter 
directly from us, please subscribe (free) by 
sending an email to 
news@complianceireland.com 

In this newsletter: 

�  Remaining 2007 training course 
dates – Dublin and Belfast 

Ireland 

�  Financial Regulator announces 
Panel of Assessors 

�  MiFID 1 – Markets in Financial 
Instruments and Miscellaneous 
Provisions Act 2007 and 
commencement of Regulations (S.I. 
60 of 2007) 

�  MiFID 2 – Communications 

�  MiFID 3 – Register of Authorised 
Firms 

�  Consumer Protection Code: (1) 
Complaints Handling; and (2) 
Financial Regulator surveys the 
sales processes of regulated 
mortgage providers 

�  Settlement Agreement – Phoenix 
Magazine 

�  Financial Services Ombudsman not 
to appeal High Court judgment in the 
Quinn Direct Insurance case 

�  Decision: Westraven Finance Limited 
t/a Brinkspeed v. Irish Financial 
Services Regulatory Authority�

�  Guidance Note on Credit and Credit 
Control for Credit Unions 

�  The Financial Regulator comments 
on credit union lending practices 

�  Financial Regulator changes policy 
to permit UCITS to physically short-
sell  

Europe 

�  UCITS 3 Regime revisions  

 

COMPLIANCE IRELAND 
TRAINING 

Remaining 2007 training course 
dates  
Full details of all course seminars and 
workshops can be found at 
http://www.complianceireland.com/Trainin
g.html.  

A few places only remain available for 
each course with firms attending to learn 
about their (i) data protection and self-
assessment requirements; (ii) on-going 
MiFID obligations; and (iii) new risk-
based requirements under the 3rd Anti-
Money Laundering Directive (and new 
(draft) guidance notes).  All courses can be 
tailored for in-house delivery too.  Please 
contact us at the details appearing at the 
end of this Newsletter for further 
information.  Bookings can be made by 
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email to 
bookings@complianceireland.com.  

 
Data Protection of Customer  &  HR 
records and how to conduct a Data 
Protection Audit 
Tuesday 13th November, 9am to 5pm 
Cost: � 680 (no VAT) (Clarion Hotel, 
North Wall Quay, IFSC) 

 
MiFID – Understanding MiFID and its 
operational implications 
Tuesday 27th November, 9am to 1pm 
(Clarion Hotel, North Wall Quay, IFSC) 
Thursday 13th December, 9am to 1pm 
(Jurys Inn Custom House Quay, IFSC) 
Cost: � 425 (no VAT) 
 
Anti Money Launder ing &  Financing of 
Ter ror ism for  Financial Institutions 
(FULL DAY) (Dublin – Irish 
Requirements and Belfast – UK 
Requirements) 
 
Dublin: Tuesday 11th December, 9am to 
5pm (Clarion Hotel, North Wall Quay, 
IFSC) 
Cost: � 680 (no VAT) 

Belfast: Tuesday 4th December, 9am to 
5pm (Europa Hotel, Belfast) 
Cost: £500 (no VAT) 
 

AML &  CFT r isk-based approach 
under  3rd EU Directive (HALF DAY) 
Thursday 22nd November, 9am to 1pm 
(Clarion Hotel, North Wall Quay, IFSC) 
Thursday 4th December, 9am to 1pm (Jurys 
Inn Custom House Quay, IFSC) 
Cost: � 425 (no VAT) 

 

IRELAND 

Financial Regulator announces 
Panel of Assessors 
The Financial Regulator has announced 
appointees to the Panel of Assessors 
pursuant to the Regulations implementing 
the Market Abuse Directive, the 
Transparency Directive and the Prospectus 
Directive. The appointees include various 
professionals with experience in financial 
services and law.  The appointees are Mr 
Peter Oakes, Ms Eilis Brennan, Ms 
Grainne Clohessy, Dr John Corcoran, Mr 
Alan Cormack, Mr Scott J Dobbie, Mr 
Shaun Elder, Mr James Gilhooly, Mr 
Richard McDonnell, Mr Henry Murdoch, 
Ms Jane Murphy and Ms Patricia 
O'Sullivan Lacy.  See 
www.financialregulator.ie for further 
information.   

 

Market in Financial Instruments 
Directive (MiFID) 1 – Markets in 
Financial Instruments and 
Miscellaneous Provisions Act 
2007 and commencement of 
Regulations (S.I. 60 of 2007) 
A recent significant regulatory 
development, was of course, the entry into 
force on 1 November 2007 of Statutory 
Instrument No. 60/2007 often cited as the 
MiFID Regulations. 
 
The latest plank of MiFID infrastructure 
was laid in place on 31 October with the 
passing by both Dáil and Seanad of the 
Markets in Financial Instruments and 
Miscellaneous Provisions Act 2007.   
 
In summary the Act: 
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·  introduces penalties for conviction 
on indictment of Irish investment 
services law.  

 
·  repeals the Stock Exchange Act 

1995 and expands the definition of 
‘ financial contract’  in Netting of 
Financial Contracts Act 1995. 

 
·  makes a clarification to the 

definition of ‘control’  of client 
money and investments set out in 
Section 52 of the Investment 
Intermediaries Act 1995. 

 
·  amends Section 35 of the Credit 

Union Act of 1997 setting out 
concentration limits for loans in 
excess of 5 and 10 years. 

 
Furthermore, regulated businesses 
governed by the Central Bank Act 1997 
are expanded to include home reversion 
firms and retail credit firms joining 
bureaux de change and money 
transmission businesses.  The Act also sets 
out requirements for the authorisation of 
such businesses. 
 
A copy of the Regulations and the Act are 
available on www.mifid.ie. 

MiFID 2 – Communications 
The Financial Regulator published Issue 
12 of Regulatory Connection in October. 
Prominently featured was a special section 
on MiFID helpfully including a reprint 
from the Financial Regulator’s website of 
the contact details for each of the various 
work-stream heads. 
 
The publication also set out the Financial 
Regulator’s perspective on various aspects 
of the Regulations. In particular it noted 

the following in relation to Organisation 
and Internal Controls: 
 

“ The MiFID imposes a number of 
requirements on firms to ensure proper 
organisation and appropriate controls. 
These requirements have been considered 
in a workstream in which Financial 
Regulator staff and industry 
representatives participated. 

This group has agreed that the Financial 
Regulator will not issue guidance as to 
how these requirements might be 
implemented in firms. It will be a matter 
for each firm to determine for itself what 
organisation, controls, policies and 
procedures would be appropriate. Reports 
of the discussions in this workstream have 
been published on our website. 

Firms should by now have considered and 
decided about how they will fulfil these 
requirements. We will be evaluating 
implementation of these requirements in 
2008 and will seek details in writing from 
firms of how they have been met and follow 
up by on-site inspections in a sample of 
cases.”  (Ed: our underlining) 

Accordingly, firms should expect this area 
to be the subject of increased regulatory 
focus in 2008 and beyond. 

A copy of the Regulatory Connection Issue 
12 is available on 
http://www.complianceireland.com/Resour
ces.html and www.financialregulator.ie. 

MiFID 3 – Register of Authorised 
Firms 
The Register of MiFID authorised firms 
was uploaded onto the Financial 
Regulator’s website on 1 November 2007. 

The above topics and more will be 
examined in our MiFID – Understanding 
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MiFID and its operational implications ½ 
day course being held on Tuesday 27th 
November and repeated Thursday 13th 
December 2007.  
 

Consumer Protection Code: (1) 
Complaints Handling; and (2) 
Mortgage Sales Process Survey 

As readers will be aware, the remaining 
provisions of the Consumer Protection 
Code (‘Code’ ) became operative on 1 July 
2007.  Since that date the Financial 
Regulator has issued documents and 
clarifications in respect of the Code.  As 
part of its statutory objective of raising 
awareness amongst consumers (and 
regulated firms) of the Code, the regulator 
has recently: (1) highlighted the 
complaints handling process under the 
Code; and (2) reported the results of a 
survey on the sale of mortgages. 

The issues set out below will be examined 
in our Treating Customers Fairly – 
Complaints Handling (Consumer 
Protection Code) ½ day course to be held 
in Quarter 1 2008. 

(1) Complaints Handling: On 24 October 
2007, following a market research survey 
in July, the Financial Regulator highlighted 
the rules for handling complaints as set out 
the Code.  Consumer Director, Mary 
O’Dea explained,  “Under the code, firms 
must handle your complaint quickly, 
efficiently and fairly. Ideally consumers 
will be satisfied with the products and 
services they receive, but inevitably 
problems will arise and under our code 
these problems must be dealt with 
appropriately.”  

Ms O’Dea highlighted two interesting 
statistics resulting from the survey.  These 
are: 

(i) 14% of people felt they had 
reason to complain about 
services received in the last five 
years; and  

(ii) 66% of those that made a 
complaint to their financial 
services provider were not 
satisfied with the way their 
complaint was resolved. As 
noted by the regulator “ this can 
often be more frustrating than 
the original complaint.”   

The Financial Regulator went onto add that 
“ We want consumers to be informed about 
the statutory complaints process, to 
exercise their rights and for firms to 
handle complaints fairly” .  

For more information, readers can listen to 
a broadcast of an audio interview with 
Mary O'Dea at 
www.uniquemedia.ie/financialregulator.ht
m.  

The comments by the regulator should be 
noted by firms, especially their senior 
management.  The raising of awareness of 
consumers’  rights generally leads to 
consumers pursuing those rights.  For 
example the highlighting of data protection 
access requests by the Data Protection 
Commissioner appears, to the author, to 
have led to an increase in the number of 
access requests made.  Regulated firms are 
reminded that should a firm fail to address 
valid issues raised by a complainant then 
the firm leaves itself open to the prospect 
of the complaint being taken to the 
Financial Services Ombudsman. 
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The use of the phrase ‘handle complaints 
fairly’  by the Financial Regulator will, to 
firms with UK operations, ring somewhat 
familiar noting the UK FSA’s commitment 
to the principle of ‘Treating Customer 
Fairly’  (TCF).  The FSA views the TCF 
principle a core obligation of firms (both 
large and small). The FSA has sanctioned 
numerous firms for failing to properly 
handle complaints and for failing to adopt 
an appropriate TCF culture.  In 2006 the 
FSA fined: (i) Guardian Assurance and 
Guardian Linked Life Assurance £750,000 
for mishandling mortgage endowment 
complaints; and (ii) The Carphone 
Warehouse Limited £245,000 for TCF 
failures.  According to research by London 
City law firm Reynolds Porter 
Chamberlain LLP,  TCF breaches now 
feature in 40% of all fines imposed by the 
FSA (to the year ended March 2007), up 
from just 11% of fines in the previous 
year. 

(2) Financial Regulator  surveys the sales 
processes of regulated mor tgage 
providers  

Prior to the introduction of the Code, the 
Financial Regulator conducted a survey on 
the mortgage sales processes of a number 
of regulated mortgage lenders to examine 
how firms were planning to comply with 
Code provisions relating to mortgage 
suitability and to issue feedback to 
regulated mortgage lenders on key issues. 
The regulator recently wrote to all 
regulated mortgage lenders with feedback 
from the survey and setting out certain 
areas which, in its view, should be 
considered when assessing suitability of 
mortgage sales and has published the 
findings of its survey on its website. 

Overall, the findings showed that those 
institutions surveyed were well advanced 
in planning and implementing amendments 
to their systems and processes, in order to 
comply with the Code’s provisions relating 
to mortgage suitability within the required 
timeframe.  However the Financial 
Regulator highlighted certain areas to 
mortgage lenders for consideration: 

Suitability and affordability 
Product suitability is a consideration that is 
specific to the individual needs and 
circumstances of each consumer. Whilst 
affordability is a prime component of 
suitability, other factors directly related to 
the consumer’s individual situation should 
be taken into account in order to fully 
assess the suitability of a mortgage sale 
e.g. purpose of borrowings, age of 
consumer, attitude to fixed/variable 
interest, type and length of loan. 

The testing of ongoing affordability, at 
point of sale, particularly in cases where 
the initial product price will/may rise, is an 
important aspect of the overall suitability 
assessment. 

Written suitability statements (“ reason 
why”  letters) 
Written suitability statements should 
reflect the fact that a consumer’s individual 
needs and circumstances have been 
assessed and should set out why the 
product is suitable or most suitable (as 
appropriate in the circumstance) to each 
individual consumer.   

Sales incentives 
The need for effective management 
controls in relation to front-line sales roles, 
in order to address the risk of inappropriate 
selling behaviours. 
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Transparent disclosure of the nature and 
extent of services provided 
The need to fully disclose the nature and 
extent of any service/advice offered when 
selling mortgages and, if relevant, any 
limitations of such service/advice. 

 

Settlement Agreement – Phoenix 
Magazine 
The Financial Regulator concluded a 
Settlement Agreement with effect from 30 
October 2007 with Penfield Enterprises 
Ltd (trading as The Phoenix magazine) and 
Mr John Mulcahy (its publisher) in relation 
to breaches involving the disclosure 
requirements in relation to 
recommendations with respect to financial 
instruments included in Regulations 18 and 
21 of the Market Abuse Regulations.  

The matter has been settled on the basis 
that the breaches are admitted, a fine of 
� 5,000 has been imposed and new 
measures are to be introduced by the 
company to support compliance with the 
Market Abuse Regulations in the future.  

 

Financial Services Ombudsman 
not to appeal High Court 
judgment in the Quinn Direct 
Insurance case 

On 16 October 2007, the Financial 
Services Ombudsman (FSO), Joe Meade, 
announced that he has decided not to 
appeal the recent High Court judgment in 
the case taken by Quinn Direct Insurance 
against a general direction made by the 
FSO to refund all affected customers a � 25 
administration charge for changing car 
insurance.  The High Court decision has 

led to the FSO asking the Minister for 
Finance to consider whether a legislative 
change is warranted to achieve the FSO’s 
desired effect in such cases going forward. 
The FSO’s decision in the specific 
complaint was not appealed by Quinn 
Direct and therefore stands. The FSO’s 
press release noted that other customers of 
Quinn Direct who feel that they were 
similarly affected can lodge a complaint 
with the FSO.  Such complaints will be 
dealt with in line with the FSO’s normal 
procedures. 

The Quinn Direct case has caused the FSO 
to consider the effect (if any) on other 
general directions he has given – 
particularly a direction given to Ulster 
Bank Investments Funds Limited which is 
also the subject of court proceedings. The 
FSO’s general direction of February 2006 
to Ulster Bank Investments Funds Limited 
was to compensate investors following 
decisions made by the Ombudsman in 
eight complaints. 

 

Decision: Westraven Finance 
Limited t/a Brinkspeed v. Irish 
Financial Services Regulatory 
Authority�

Unlike the relative lack of factual detail 
found in settlement agreements reached by 
the Financial Regulator and sanctioned 
firms, it was interesting to read the 
decision by the Irish Financial Services 
Appeals Tribunal, upholding the decision 
by the Financial Regulator, in the matter of 
Westraven Finance Limited t/a Brinkspeed 
(‘Brinkspeed’ ).   

The Financial Regulator had decided not to 
grant authorisation to Brinkspeed to carry 
on a money transmission business which 
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the Appeals Tribunal was called upon to 
review.   

From the outset it must be said that 
Financial Regulator’s case appeared very 
strong and, as we see from a reading of the 
Appeals Tribunal’s decision, it would be 
difficult to state that the Financial 
Regulator’s internal documented 
procedures relating to Brinkspeed’s 
application was anything other than fair.   
The decision is interesting on various 
levels: firstly, it sets out at great length the 
internal procedures followed by the 
Financial Regulator in assessing the money 
transmission application;  secondly, it sets 
out the full reasons for the Appeals 
Tribunal’s decision; and thirdly, it 
demonstrates the Financial Regulator’s use 
of external counsel whereas Brinkspeed 
was represented by its company director.  

The decision is available for download 
from 
http://www.complianceireland.com/Resour
ces.html or 
http://www.ifsat.ie/decisions/westraven/we
straven001.asp  

The quality of the decision of the Appeals 
Tribunal, from a review tribunal 
perspective, is of the highest quality 
irrespective of the outcome of the decision.  
In the author’s view, given the carefully 
worded and structured decision, there 
would appear to be little to no avenue to 
successfully appeal the Appeals Tribunal’s 
decision on a point of law and/or on 
grounds of (un)reasonableness.   

We recommend all compliance 
practitioners, regardless of the sector 
within which they work, read the Appeal 
Tribunal’s decision to gain a practical 
understanding of the operations of both the 
Financial Regulator and the Appeals 
Tribunal.   

Given the importance of the decision we 
will publish a detailed article on the 
Brinkspeed decision shortly. 

 

Guidance Note on Credit and 
Credit Control for Credit Unions 
The Registrar of Credit Unions within the 
Financial Regulator issued a Guidance 
Note on Credit and Credit Control in 
October. 

The Guidance Note strongly encourages 
the appointment by Credit Unions of 
Credit and Credit Control Officers with 
appropriate skills and training to assist the 
respective committees and work under 
their supervision. 

As well as these operational 
considerations, the Guidance Note also 
deals with commercial loans, provisioning 
of bad and doubtful debts, loan 
rescheduling and the adequacy of IT 
support and financial records. 

 

The Financial Regulator 
comments on credit union 
lending practices 
 
Brendan Logue, Registrar of Credit Unions 
(Financial Regulator) delivered a speech to 
the National Supervisors Forum Annual 
General Meeting in early November 2007. 
 
In his speech Mr Logue states that 
inspections by his office of credit unions 
have found that in all cases where an in-
depth analysis of the credit union’s loan 
portfolio was undertaken, that substantial 
scope for additional provisions for bad and 
doubtful debts were identified. 
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In response to such analysis and the 
provisions of the Credit Union Act 1997 
(re: specific obligations on individual 
supervisory committees in credit unions to 
inspect and verify the accuracy of the 
books and records of the credit union) the 
Financial Regulator issued a new guidance 
note on Credit and Credit Control 
Functions of Credit Unions (see separate 
article above).  
 
The Financial Regulator recommends that 
all supervisory committees familiarise 
themselves with the note, particularly 
sections on Provisions for Bad and 
Doubtful Debts, Commercial Loans, Lump 
Sum Repayment Loans, Loan 
Rescheduling, and Security for Loans. 
 
Is it not somewhat concerning to the reader 
(and no doubt his audience) to read the 
Financial Regulator stating that declining 
margins in credit unions may pressure 
boards to maintain the dividend level over 
and above that which would be justified by 
the credit union’s financial results of the 
year in question?  The regulator goes on to 
say that credit unions may artificially 
increase their surplus, by an 
understatement of the provision for bad 
and doubtful debts.  Further, the regulator 
states that such tendencies have been 
commonly detected during inspections 
with various unacceptable devices being 
used to achieve this end.  These include: 

·  inappropriate rescheduling of 
overdue loans;  

·  issuance of top-up loans in arrears 
situations; and 

·  the exclusion from the provision 
calculation of overdue loans where 
security is held. 

 
In a previous newsletter we wrote about 
the importance of good corporate 

governance controls (generally) at credit 
unions and we commented upon perceived 
systemic risks within the credit union 
movement.  Some of the defensive 
comments we received in response to that 
newsletter simply did not appreciate that 
risk is an inherent feature of each and 
every aspect of the financial services 
industry including credit unions.  
Therefore we find it heartening to read that 
our comments were certainly not wide of 
the mark given that the Financial Regulator 
has again reminded boards of a basic legal 
and corporate governance obligation – that 
being to show a true and fair view of credit 
unions’  financial affairs and to account for 
the savings of their members.   
 
It is indeed worrying, or perhaps it is quite 
good, to read Mr Logue ‘calling a spade a 
spade’  when he states that ‘ [ t] he interests 
of the credit union[s]  are not served by any 
fudging of hard issues facing [ them]  in 
respect of bad debts or any other issue’. 
 
Another area of regulatory concern appears 
to be credit unions’  understanding and 
treatment of investments.  Mr Logue 
commented that given investments now 
constitute the single biggest asset class 
held by credit unions they require the same 
degree of oversight and analysis as do 
loans.  The regulator then went onto make 
a number of significant points which it 
believes credit unions must take account of 
in this area: 

·  all investments should carry a 
capital guarantee by a reputable 
guarantor; 

·  all investments must be available 
for encashment without excessive 
penalties; 

·  the competence and probity of all 
investment advisors be assessed, 
including scrutiny of: 
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o the degree to which such 
advisors are independent;  

o whether a credit union 
board is blindly following 
the advice of an investment 
advisor/broker;  

·  all investment decisions (and 
responsibility for the consequences 
of such decisions) rest with the 
board of the credit union. This 
responsibility cannot be delegated 
or outsourced; 

·  investments must be valued in the 
credit union’s balance sheet in 
accordance with section 110 of the 
Credit Union Act, in respect of two 
important principles; 

o firstly, investments must be 
accounted for in a prudent 
fashion; and  

o secondly, no unrealised 
surpluses may be taken into 
the income and expenditure 
account;  

[Ed: Note - Both of these principles have 
been tested in recent times in respect of 
certain investment instruments held by 
some credit unions] . 

·  where an investment must be held 
until maturity before any return 
crystallises, then accrued income 
should never be used to support the 
payment of a dividend;  

o all such accrued income 
should be credited to a 
reserve pending realisation 
of the return and not 
distributed until then; and 

·  accounting for investments  - 
investment values should be stated 
in the balance sheet at the lower of 
cost or net realisable value.  

 
The Financial Regulator and the ILCU 

 
The regulator noted in his speech that 
some credit unions unilaterally adopt “Fair 
Value” which recognises gains in 
investments not yet been realised.  The 
Financial Regulator’s position is that 
significant doubts arise as to the legality of 
the application of Fair Value accounting to 
credit unions and that ‘subject to further 
legal review there is a strong possibility 
that such accounting treatment will be 
found to be in breach of the provisions of 
Section 110 of the Credit Union Act’ .  
Perhaps this matter shall be put to rest once 
the expected practice note on the audit of 
credit unions’  financial statements is 
issued by the Institute of Chartered 
Accountants? 
 
The next part of Mr Logue’s speech dealt 
with the Irish League of Credit Union’s 
(ILCU) circular concerning the accounting 
treatment of investments (dated 27 
September 2007).  The Financial Regulator 
takes the view the circular implies that Fair 
Value accounting is an acceptable policy 
for credit unions which is not a position 
that the regulator endorses.  The reader is 
left in no doubt of the regulator’s opinion 
of the circular when it states that the 
circular ‘has no standing with the 
Financial Regulator nor indeed within the 
accounting profession’ . 
 
[ED: In an article appearing in the Sunday 
Business Post (11 November 2007) Liam 
O’Dwyer, CEO of the ILCU, is reported 
(by Kathleen Barrington) as strongly 
rejecting the regulator’s claims (although 
noting that there were problems with a 
small number of credit unions) including 
Mr Logue’s view that Fair Value 
accounting for credit unions is illegal.  Mr 
O’Dwyer is also reported as stating that 
the ILCU did not recommend Fair Value in 
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its circular but rather was pointing out 
that some credit unions used this policy.  
We contacted Mr O’Dwyer to discuss the 
above and we are happy to reproduce in 
full the ILCU’s comments in full at the end 
of this article.] 

 
Messrs Logue’s and O’Dwyer’s respective 
comments probably do little to comfort 
supervisors.  On the one hand they are in 
receipt of a considered circular published 
by their professional association and on the 
other hand they are reminded (perhaps by a 
shot across the bow) that as signatories of 
their credit union’s annual accounts they 
are legally obliged to ensure that proper 
accounting standards are employed (for 
compliance with section 110 of the Credit 
Union Act).  Presumably the only way to 
read the regulator’s position is that 
supervisors should not unquestionably rely 
upon the ILCU’s circular given Mr 
Logue’s comments.  So what are 
supervisors to do?  Mr Logue has invited 
supervisors to consult with their auditors 
and lawyers, as well as discuss any such 
the issues with his staff. 
 
Mr Logue’s speech signs-off by informing 
the members of the supervisory 
committees that: 

(i) their role is to 
counterbalance any actions 
which jeopardise the 
protection of savers; 

(ii) they are highly valued by 
the Financial Regulator and 
that they can be assured that 
the regulator will do 
whatever it can to support 
supervisors in the discharge 
of their statutory duties; and 

(iii) his general impression is 
that credit unions place 
more emphasis on growing 

their lending and other 
services to members than 
they do on the rights of 
savers. 

 
Below appears the full comments of the 
ILCU in response to the Financial 
Regulator ’s speech. 
 
“Mr Logue’s comments in respect of credit 
union lending and the requirements for 
additional provisioning in some credit 
unions was expressed in a manner which 
may indicate that this was a general credit 
union lacuna, the reality is that the current 
provisions set aside by the movement 
exceed the standard requirements by over 
60%.  A small number of individual credit 
unions have underprovided in this area but 
they should not be used as indicators for 
the rest of the movement.  On numerous 
occasions the League has indicated its 
concern to the Registrar of Credit Unions 
in respect of this approach extrapolating 
from the particular to the general. 

 

The Registrar’s comments in respect of 
the treatment of investment income 
appear to contradict accepted accounting 
practice across the industry (not only 
credit unions) and are contrary to advice 
received by the League and shared with 
the Registrar, that interest from term 
deposit accounts may be accrued as 
income and used to pay dividends a 
practice previously accepted by the 
Registrar and his predecessor.  The 
creation of new interpretations without 
consultation with credit unions and their 
representative bodies is not acceptable 
and contrary to the stated policy of the 
Financial [Regulator].  The League would 
like to know if this policy will be extended 
to other regulated entities. 

The veiled criticism of the League’s 
document issued to credit unions on 
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accounting treatment is perplexing on a 
number of fronts: 

 

1. It conflicts with the clear advice 
that the League received and 
which was shared with the 
Registrar and circulated to the 
credit union movement and 
auditors only after discussion 
with the Registrar.   

2. In the League document there 
is no direct support for fair 
value accounting but the 
document contains a schema 
which enables credit unions 
understand their current 
accounting position and what 
their options are. 

 

It also of concern that the Registrar refers 
to the US model of consolidating loans 
and advertising same as if it is unique to 
that country.  The Irish model of same 
propagated by Irish Banks and financial 
service providers regulated by the 
Financial Regulator are not even 
mentioned.  Criticism of credit unions 
seems fine but not of the Irish banking 
sector. 

 

Liam O’Dwyer, CEO 

Irish League of Credit Unions 

16 November 2007” 

 

Financial Regulator changes 
policy to permit UCITS to 
physically short-sell 
The Financial Regulator has amended its 
policy with regard to short-selling by 
UCITS funds, permitting them to enter into 
short-selling of physical stock subject to 
certain control criteria. The move is to be 
welcomed as it clarifies the capability to 

conduct investment strategies such as 
130/30 within the framework of a UCITS 
vehicle.  

The ability to short sell was already 
available to UCITS funds through the use 
of Financial Derivative Instruments and 
the Financial Regulator will now permit 
this facility to be extended to physical 
stock under similar limits as would apply 
to FDI transactions. The change in policy 
will require an amendment to Notice 
UCITS 12 and to Guidance Note 3/03 
which will be effected in due course. 

Release of this document was not 
highlighted in the News section of the 
Financial Regulator's website; the 
document is located on the regulator’s 
website at the bottom of the Industry -> 
Funds -> Legislation & Guidance Notes 
menu tree. For convenience, a copy of the 
document is available for download from 
our website at 
http://www.complianceireland.com/HotTo
pics.html. 

 

What to know more about 130/30 funds?  
Then read on!   
 
On Saturday 17 November 2007 the 
Financial Times reported that strong 
performances from many of these new 
breed of specialist long/short funds (e.g. 
130/30 funds) could mean a safer haven 
for investors in the event of sustained 
market volatility. 
 
The FT cited the performance of F&C’s 
UK Enhanced Alpha fund (launched in 
August 2007) as being 3.2 per cent ahead 
of the FTSE All Share index (with an 
absolute return of 8.5 per cent).  This 
'130/30' fund has reportedly beaten the 
market each month since launch, despite 
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changing market conditions, and has 
recorded 0.95 per cent outperformance so 
far in November.  The FT also reports that 
two other 130/30 funds (from 
Threadneedle and Resolution) have posted 
encouraging early results. 
 
A 130/30 fund is an emerging and niche 
class of funds that take long and short 
positions in the stock market. Fund 
Managers use 30 per cent of the fund to 
sell (i.e. go short) stocks which the 
manager believes will fall and separately 
buys (i.e. goes long) 130 per cent of stocks 
tipped to rise.  The idea is that the two 
sides (i.e. short and long side) cancel each 
other to give an overall 100 per cent ‘net 
long’  position. The shorting can provide a 
partial hedge in times of falling stock 
markets, or a boost in good times, helping 
to smooth out volatility. 
 
The FT also reported on the performance 
of a different type of long/short fund, 
BlackRock UK Absolute Alpha Fund, 
which has delivered an absolute return of 9 
per cent in the year to date, against 5.4 per 
cent from the FTSE All Share.  During 
volatility in July and August, the fund 
registered returns of 1.1 per cent and 0.9 
per cent respectively.  This month, the 
FTSE All Share is down 6 per cent but the 
fund is up 1 per cent.  The Absolute Alpha 
is a ‘market-neutral’  fund (as opposed to a 
typical 130/30 fund) which takes a 
short/long position of, for example, 50/50. 
The objective of such funds is sustained 
growth regardless of market conditions.  

Other firms cited by the FT as having 
launched 130/30 funds include: 
Threadneedle (Threadneedle American 
Extended Alpha) which reportedly 
outperformed its benchmark, the S&P 500, 
by 250 basis points; and Resolution, which 

launched its 130/30 fund at the end of 
October.  

But as the FT reports, not all 130/30 funds 
have proved an unqualified success. 
JPMorgan reports that, of the four 130/30 
funds launched this summer, only the US 
Select fund has outperformed since launch 
in July, up 0.7 per cent compared with a 
benchmark fall of 5.1 per cent, while 
another only matched the market, and two 
underperformed.  The FT reports that Alex 
Barry, head of wholesale at JPMorgan, 
said this shows that 130/30 funds should 
not be seen as a cure-all for difficult 
market conditions, as it's too early to 
assess a proper track record. 

 

EUROPE 

UCITS 3 Regime revisions  
Progress continues apace on the areas of 
the UCITS 3 identified by the EU 
Commission as being suitable for 
improvement. 

The Internal Market Directorate-General 
held a public consultation on 7 September 
seeking views on the proposed 
amendments. Submissions received have 
now been published by the Commission on 
their website at 
http://ec.europa.eu/internal_market/invest
ment/consultations/20070727consult_en.ht
m. 

On 18 October CESR published a 
consultation paper (CP) on ‘Content and 
form of Key Investor Information 
disclosures for UCITS’ . The consultation 
paper follows two calls for evidence and a 
questionnaire on related subjects published 
earlier in 2007, as well as discussion at a 
Retail Investor Workshop. This is part of 
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CESR’s ongoing work in response to a 
request for assistance in the amendment 
project. 

The work on key investor information 
(KII) is split into three phases: 

�  Phase 1 CESR will prepare and 
deliver its advice to the 
Commission following public 
consultation (April 2007 to 
February 2008). 

�  Phase 2 The Commission will carry 
out market testing throughout 2008 
on the basis of the CESR 
submission. 

�  Phase 3 CESR will then finalise its 
advice taking into account the 
results of the testing exercise and 
further consultation with market 
participants (by March 2009). 

Given previous declarations by 
Commissioner McCreevy that he was 
anxious to see the amendment process 
proceed speedily and that the Key Investor 
Information was of particular urgency, it 
will be interesting to see how quickly the 
Commission proceeds once it has received 
formal advice from CESR in February 
2008. 
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Our Services 
Compliance Ireland is a management 
consultancy firm specialising in regulatory 
affairs for financial services and other 
regulated industries.  We provide a wide 
range of consulting and training services:  

Author isation Applications - project managing 
your authorisation application to the Financial 
Regulator.  

Board Suppor t Services – assisting your fund 
boards to discharge their monitoring and oversight 
responsibilities over delegated service providers. 

Risk Management Services – assisting UCITS 3 
fund boards to monitor and control the fund’s 
exposures to Financial Derivative Instruments 

MiFID – assisting your firm to meeting its initial 
MiFID requirements and its on-going MiFID 
obligations  

Managing Regulatory Inspections - assisting you 
to manage Financial Regulator regulatory 
inspections and desk audits.  

Directors© and Senior  Management coaching - 
coaching your staff to quickly absorb regulatory 
requirements and expectations.  

Compliance Manuals &  Procedures - drafting 
your business orientated compliance and 
operational procedures and manuals.  

Anti-Money Launder ing - conducting assessments 
of your AML controls and systems, assisting you 
implement remedial action & drafting your AML 
policies and manuals.  

Data Protection - conducting assessments of your 
Data Protection controls and systems, assisting you 
to implement remedial action & drafting your Data 
Protection policies and manuals.  

Health Checks - performing pre-regulatory 
inspection audits of your business covering general 
Financial Regulation & Compliance.  
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 Regulatory Services L imited 

Lower  Ground Floor,  

13 Adelaide Road, Dublin 2 

 E-mail: 
email@complianceireland.com 

Telephone: +353 1 425 5962 

www.complianceireland.com 
Incorporated in I reland.  Registered Office above. 
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